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Disclaimer

The purpose of this book is to provide general information only and must not be taken as legal advice on your specific case.  For your case, you need to speak to an attorney to discuss the specific facts in your situation and the application of Alabama law.

Introduction
Story


Children are our greatest gifts of life.  Unfortunately, children are the ones who are often times caught in the middle of a divorce or left to be raised alone by a single unmarried parent.  Whatever the reason may be, it is the child’s well being that all parties involved must focus on.

If one parent suddenly raises a child alone after the marriage is dissolved, it is both parents’ responsibility to make the transition as painless as possible.  The children may feel abandoned by the one parent who is no longer living in the home.  Children’s imaginations can run wild thinking that there is not going to be enough money for food or their special needs.  It is up to both parents to make sure children feel secure.  For example, parents need to let their children know that they are going to be financially secure with either both incomes from the parents or the parent who will be contributing towards child support.  

On the other side of child support, there is the single mom who was never married to the child’s father.  Regardless of the circumstances involving the birth of her child, there still is an obligation of the father to provide child support.  In this situation, the child may not know his or her biological father and may have never experienced the fears associated with divorce. However, the child’s well being is still just as important.

This special report was written to help individuals with children understand their rights for child custody and support.  By knowing what to expect regarding child support and custody issues, you will feel more confident in making decisions for you and your family.


In writing this report, I have had many years of experience in family law.  It is a painful and stressful process for those involved.  At my firm, we have worked hard to eliminate the psychological impact on children whose parents are going through a divorce.   We have even worked with single unmarried parents who also have fears of the financial security needed for their child. 


As you read through this report, you will learn how the Alabama court determines custody and visitation for children whose parents are going through a divorce.  There are different types of custody that will be reviewed, as well as child custody modification issues. It also will discuss abuse and child custody problems that may arise and what the law says about it in protecting children.


In the report, you will learn about paternity and father’s rights.  It is important to establish the paternity of the child in order to provide child support and to build a relationship between the child and father.  I will also review what the father’s rights are once the paternity is established.


Alabama law states that every child has a basic right to receive child support.  This report will discuss the types of child support and the guidelines in determining what amounts should be paid.  It will also include single mothers and child support.


As you read through the following pages, you will know what you need to do if you need to hire an attorney regarding child custody and support issues.  The report will give you the questions to ask before hiring an attorney to represent you.


As you finish reading, you will be able to understand what your rights are pertaining to child custody and support.  You will come away with the knowledge you need to make decisions and the right choices for you and your children. 
Determining Child Custody and Visitation


There are many different child custody arrangements that can be worked out and approved by the courts.  The court’s preference is always some type of joint custody unless cases with child abuse or abandonment exist.  In that case, sole custody should be sought.


Custody is not presumed by the court to go either to the mother or the father. It is always what is in the best interests of the child.   When the courts are making a decision of child custody, in most instances, the physical custody of a child by a natural parent is their preference.  In certain circumstances, the courts can render custody to other parties, such as grandparents or other unrelated persons.

Factors in Determining Child Custody

 
There are many factors that a court will consider in determining the child’s best interests.  Misconduct by one party is always a major factor. The ability and past history of the parents when it comes to caring for the child is very important to the court.  Other factors include:

· The best interest and welfare of the children.

· Fault of the parties.

· Character of each parent.

· The age and gender of the children.

· Who provides majority of care.

· The economic conditions of the parents.

· Child’s preference.

· The agreement between the parents.
· Geographic location.

When seeking child custody, it is important that you let your attorney know of anything that you are aware of that might influence the court’s decision.  Your child’s future is in your hands.  By letting your attorney know all the important facts, he or she can present a strong case on what is best for your children. 

Custody Process 

1. When a couple has filed for divorce, temporary custody is set up by the court.   By having the temporary custody in place, the children will be taken care of and it will bring more stability to the family environment during this stressful time.



Once the divorce is final, the court will issue a final child custody and 
visitation order that will be part of the final marital agreement. 

2. When the divorce has been finalized, the court will issue the legal custody order that will become a part of the marital agreement.  The legal custody order will give the parent the right to make long-term decisions about raising the children.  It includes the key points of the child’s best interests, such as education, medical care, dental care, and religious instruction. 
3. Physical custody is where the children will actually live. One parent is usually the primary party who would have the majority of the time with the children.  The other parent will have a visitation schedule.  

In most cases in Alabama, the child custody orders in a divorce include joint legal and joint physical custody and will be part of the final marital agreement.

Two Types of Child Custody

There are two types of physical child custody in our state, defined in Alabama Code 30-3-151 through 30-3-157: sole physical custody and joint physical custody.


Legal custody is awarded to both parents, referred to as joint custody, in most custody cases.  If it is determined that one parent is unfit or incapable of making decisions about the child's upbringing, joint custody will be denied.


When the court gives joint custody to a couple, both parents will make the major decisions together for their children.

Joint Custody

In Alabama Code 30-2-151 (2) (3) joint custody is defined as:


Joint legal custody. Both parents have equal rights and responsibilities for major decisions concerning the child, including, but not limited to, the education of the child, health care, and religious training. The court may designate one parent to have sole power to make certain decisions, while both parents retain equal rights and responsibilities for other decisions.  


Joint physical custody. Physical custody is shared by the parents in a way that assures the child frequent and substantial contact with each parent. Joint physical custody does not necessarily mean physical custody of equal durations of time.  

When the court is deciding if a sole or joint custody schedule is best, the court will consider the best interests of the child and the following factors:

· The parents’ wishes.

· Whether or not the parents are able to cooperate with each other and make joint decisions. 

· Whether or not the parents were able to reach an agreement on the custody arrangements. 

· How close the parents live to each other. 

· Any history of spousal abuse, child abuse, or kidnapping of the child. 


The courts want to see collaboration between the parents.  They want to make sure that the decisions they are making together are in the best interest of the children.

Sole Custody


In Alabama Code 30-2-151 (4) (5) it defines sole custody as follows:
· Sole legal custody. One parent has sole rights and responsibilities to make major decisions concerning the child, including, but not limited to, the education of the child, health care, and religious training.  

· Sole physical custody. One parent has sole physical custody and the other parent has rights of visitation except as otherwise provided by the court.  

Child Custody Modifications

Child custody orders can be modified only by a court order.  In Alabama, the courts require material changes of circumstances that occur with either parent pertaining to child custody or support.


When a request occurs for changes in custody, it must be shown that the living circumstances of a child have changed significantly.  Physical abuse, drug abuse, and alcohol abuse are common reasons for modifying existing child custody arrangements.

When a request for a child custody modification is made, the court will review what the original custody order was and compare it to the current material change to determine if a modification should be granted.

The court will review what the original custody order stated and what the parent’s past situation was in reaching the original decision.  These factors will be considered in comparison to what the current material change is to determine if a modification for custody will be granted. 

Child Visitation
When going through a divorce, it is the court that will usually determine the visitation rights for the parent who is not living in the home with the child. The parent who is not living with the child has a right to visit the child and have the child visit him or her.

Alabama child custody law comes from both statutes passed by the legislature and the decisions of the Supreme Court and Court of Civil Appeals. This makes it difficult for a parent in a custody dispute to find easy answers on what they can expect a court to do with regards to awarding child custody.


Alabama does not have a standard visitation schedule for the entire state, but most of the counties have their own, which vary. 
There are some common things that the courts in Alabama will look at when initially determining child custody.

· The court will always look at what is “the best interest of the child” in a custody case.

· There is no preference in the law for mothers over fathers when awarding child custody.

Most judges have a standard visitation order that they follow in custody cases. The visitation rights will include a schedule of dates, times and places. Specific dates, times and places, such as holidays, birthdays, every other weekend, etc., can be set up by the court.
Child Visitation Modifications

Child visitations can be modified in the same way as child custody.  There are many factors that a court will consider in determining the child's best interest.  Many times, things won’t be apparent at the time the court is determining custody.  Misconduct by one party is always a major factor, as well as the ability and past history of the parent when it comes to caring for the child.
       Nothing should be taken for granted in a custody dispute.  A parent involved in a custody case should seek an attorney who practices in this area of the law on a routine 
basis. An experienced attorney will often give a parent advice that may be difficult to hear, but if followed it can make all the difference in winning or losing primary custody.

Abuse & Custody/Visitation


The court’s first concern is to protect children.  If there is an abusive situation that is taking place in the home, or suspected from a parent not living in the home after a divorce, the court will step in and remove the child from the environment. 


Is there are children involved in a divorce, it is important to make sure neither of the spouses who have custody is in any way acting abusively.  


If there is proof of abuse, neglect or endangerment of a child, visitation rights are generally rescinded by the court.


Under such conditions, a judge will often order supervised visitation rather than terminate the parent’s right.


It is important that you contact your attorney immediately if you suspect any type abuse is taking place.

Paternity and Father’s Rights

The Alabama Uniform Percentage Act (UPA) is designed to establish whether a person is or is not a natural parent of a child.   If parentage is established, it then needs to be determined how the child will be parented and who will pay the child support of the child.  If a child was conceived in Alabama and the father resides in the state, any action that takes place under the UPA must take place in the Alabama courts.

Reasons for Establishing Paternity

There are several reasons for establishing paternity.  If it is determined that a man is the father of a child or children, there are many benefits for the child such as:

· Identity:  Establishing who the father is will give the child a needed identity.

· Child support:  When the paternity of a child has been determined, the father is required to pay child support.  Nowadays, it takes two parents to share in the expenses of rearing a child.
· Build a father/child relationship:  A child or children need to know both parents.  A father can be influential in child rearing and help make future decisions on the wellbeing of the child.  It is important that a child builds bonds with his or her father to have a balanced home life.

· Family history:  It is very important for the parents and child to be aware of the health history of both mother and father for any future medical care and treatment that may be needed.
· Benefits:  By establishing paternity, it allows the child to be covered by health insurance, social security, any inheritance and other benefits if applicable.

· Public Assistance:  If needed, the parties can seek public assistance, if they qualify.

Action for Paternity

If a child has been conceived in Alabama or if the father resides in the state, then all proceedings will take place in the Alabama courts.  The goal of a paternity case is to establish whether a person is or is not a natural parent of the child.


An action that is brought under the UPA may be brought in the county that the child, mother, or alleged father resides.


Some states limit the time period that a parent may seek to establish paternity.  In Alabama, the state’s age of majority is 19 year old.


There are various parties that can bring an action to prove the paternity of the child, such as the child’s guardian or birth mother.  Likewise, a man alleging himself to be the natural father may also bring action to prove that he may or may not be the biological father.


An action for paternity may also be filed by the child after the child reaches the age of majority.

Presumed Paternity

A man is presumed to be the father if:

· The child is born within 300 days of the termination of a marriage.

· Following the birth of the child, the father and the child’s natural mother have married or attempted to marry in compliance with the law. 

· The father acknowledged his paternity of the child in writing and filed it with the department of health.

· With the father’s consent, he is named as the father on the child’s birth certificate.

· The father is required to pay child support under a court order or voluntary promise.

· The father takes the child who as under the age of majority into his home and openly represents the child is his natural child.

· Parentage is established by genetic testing.

Genetic Testing 

Genetic testing can be voluntary or ordered by the court.  If both parents are willing to take a genetic test to determine the paternity of the child, it is usually done by a blood test. 



New methods of scientific testing are nearly one hundred percent accurate in proving whether a man is the father of a child. Most of the testing labs use DNA testing that can show conclusively if a man is not a child's father or can show that a man is the father to a high degree of certainty.
Father’s Rights

Once paternity is established the father has rights to make decisions about the child’s welfare and future providing the court has not given the mother sole custody.  A father can make an appeal to the court and request equal say by demonstrating that having one in the child’s life would in fact be in the best interests of the child.


Decisions about a child’s welfare may include the school the child attends, medical issues, and opinions on what religion the child should be raised.


Alabama recognizes that children should have the opportunity of seeing and spending time with both parents.  


When parentage is established, the father has the right to visit the child.  A visitation schedule may be agreed upon by the court or father and mother.


Once a schedule is established, the father does have the right to seek the court’s help in enforcing the visitation order if the mother refuses to let him see the child.

Child Support
Story

Child support is mandatory under Alabama law unless the parent has sole custody of the child.   Every child has basic rights to receive child support.  The court’s interest is always to look out for the welfare of the children.  There are no excuses that a child should not receive support.  The courts have very little tolerance for parents who are not being responsible in paying support for their children.


There are two types of child support that the court will require.


Temporary Child Support

When a couple has filed a petition for a divorce and there are children involved, a temporary child support order can be requested from the courts. A temporary child support order provides support for the children until the divorce is final.  When the divorce has become final, the temporary order will be removed and replaced with the final child support order that is part of the marital agreement. 

Permanent Child Support

Once a divorce is finalized, the terms and amounts for child support will be detailed in the final agreement.  It will specify what the non-custodial party must pay until the child reaches the age of majority.  In special circumstances, child support payments can go longer than the age of majority and will be addressed in the final divorce document. 


It is the court’s responsibility to determine the amount that a non-custodial parent is responsible to pay for child support. 

Calculating Child Support

Child support in Alabama is based on the guidelines set out in Rule 32 of the Alabama Rules of Judicial Administration. The calculation of child support is based on an application of a statutory formula (CS-42) using "income shares" to calculate the amount of child support.

A parent cannot select an amount of money that he or she is willing to pay for child support.  The parent’s obligation to pay child support may be based on the ability to earn a certain amount of money. However, there is a formula that the court will use to determine the amount.


 The formula takes into consideration the following:
· The combined gross income of the mother and the father.
· Each parent's gross income as a percentage of the combined gross income.
· Any pre-existing obligation to pay child support or alimony.
· The number of children under 19.
· The amount paid for work-related childcare, subject to limitations provided by the state Department of Human Resources.

· The amount paid for health insurance for the children and the party responsible for paying it.

If a parent is not employed and is being ordered to pay child support, the court will take into consideration the parent’s potential earnings. The court will review the past earning and the probable future earnings.  Another consideration is education and employment qualifications.

Single Mothers and Child Support


It is not easy being a single mother.  The responsibilities can be overwhelming, including the financial burden.  A single mother should not have to carry the full financial responsibility for her children alone.  


In order for a single mother to collect child support, the paternity must be established.  Any child conceived in Alabama has the right to receive support.  The mother can request the suspected father to have genetic testing to determine paternity.  If he is uncooperative, the courts may step in and order the genetic testing.


Once the paternity of the child is established, the father is responsible for child support.  It is important that once the paternity is established that the single mother hires an attorney.  My office is experienced in helping single mothers obtain child support.   In many situations, the father may not want to be a part of the child’s life and may not contribute financially to the support of his child.  With the help of your attorney, a case will be presented to the court to secure support for your child.


When the court has established the amount of child support and the father is not abiding by the terms, it is important that you contact the Alabama Child Support Services Division at: http://www.dhr.alabama.gov/services/Child_Support_Services/Child_Support_Enforcement.aspx.


The Child Support Services will take the appropriate actions to enforce the child support payment.
Child Support Modifications


Either parent can request a recalculation of child support at any time, simply by filing a Petition to Modify.  There has to be proof of changes of the current situation compared with the original court ordered child support amount.


A modification will only occur if the recalculation results in a 10% or greater change in support. 

There may be many scenarios when a modification may be needed.  It can be a loss of a job or reduction in salary.  Illnesses or medical treatment may be another factor.  


It is important to have a lawyer prepare a petition to modify the terms of the child support.  Parents should not agree informally to reduce payments.  The reason is that the receiving parent could force the paying parent to pay back any deficient support any time in the future. A formal petition should be filed with the court if the parents agree to reduce the paying parent's support levels.
Terminating Child Support 

Under Alabama law, the only way a parent can terminate child support obligations is to terminate his or her rights as a parent.  


If a parent is found to be abusive in any way that will harm the child, Alabama law may terminate the rights of the abusive parent after reviewing the evidence.


The majority of the cases that terminate parental rights are through adoption.  An example of this would be a step-parent adopting the child of his or her spouse.  Once this happens, the parent relinquishing his or her rights no longer is responsible for child support.


Another termination of a parent’s rights is when a child is placed for adoption. 

When Child Support Stops

When a child reaches the age of majority, child support stops.  In the state of Alabama, the age of majority is 19 years old.


Child support can be extended past the age of majority for a disabled child or a child going to college.
Do You Need an Attorney?


It can be a frightening and overwhelming situation if you have found yourself going through a divorce with children. There may be custody and child support issues that need to be resolved and you want to make sure the outcome is fair. You may be a single parent with a child and need financial support and don’t know how to get it.  There are probably many questions going through your head, as you wonder how in the world you are going to try and collect child support for your children and make sure it is a fair amount.  


Just those thoughts and questions alone should make you realize that you need an attorney who can represent you regarding family law cases.  Your family’s future is at stake.  Children’s lives will be changed, and it is up to you to bring as much harmony as you can back into their lives.  That is why you need an experienced family law attorney to protect you and your family.

Finding the Right Attorney

There are three main things you want to look for in finding the right attorney for your case.  It is their qualifications, background, and experience.


In making a decision to hire an attorney to represent you, experience is an important factor. There are many facets to family law.  The family law attorney you hire should be experienced and knowledgeable in child custody and child support cases.  There are many twists and turns that take place when settling child support and custody cases.  An experienced family law attorney’s main focus needs to be for you and your family to get what you deserve.  

Questions to Ask an Attorney before Hiring Him or Her


There are questions you should ask before hiring an attorney such as:

How many cases like mine have you handled?


 Experience is always an important factor in selecting your attorney.  Find out what percentage of the cases he or she has represented in child custody and child support. 
Will you be personally handling my case? 


It is important to know who you will be talking to after you have hired an attorney.  Make sure that the initial attorney you interview and select is the one who will be handling your case.

Do you have experience representing cases in my county or city?

When interviewing an attorney, find out if he or she can represent you in the city and county that you will file your case.  It is important that your attorney is knowledgeable about each county’s court requirements.

How are your fees structured?


Find out the amount of the attorney’s fees and how they are paid.  Ask if there is a retainer fee due when you sign your contracts.  

Conclusion


Child custody and support issues can leave parents stressed out unless they fully understand what to expect.  In any family situation where there is children involved, it is important that the children’s needs always come first.


As you have learned from this report, there are different types of custody with regards to children.  In many situations, the court has to step in and make decisions for the child’s well being.  It is always the court’s first choice in a divorce that the parents share joint custody, but that is not always the case.


In some situations when establishing custody and visitation rights, the court must first determine the paternity of the child.  When that is determined, the court will set up custody and visitation rights for the father, as well as establish child support for the child.


Every child has the basic right to receive support.  In chapter three you learned how the court calculates child support and what they will look for if a child support modification is requested.  It also discusses how a parent can lose parental rights through adoption or abuse.


The importance of making sure that your child is protected needs to be solidified by making the right decisions and choices.  An attorney who specializes in child custody and support should be able to help you in making those decisions.  Don’t try to do it yourself or ever sign anything without legal counsel.  If you make a wrong decision, it can affect you and your children, as well as their future.  
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